[image: image2.jpg]



---------------------------------------------------------------------------------------------------------------------------------------------------
 POSITION PAPER - POLITICAL REPRESENTATION - COUNCILLORS 

[image: image1.jpg]


Municipal Councillors often make controversial decisions about major land use changes for gravel strip mines which affect their constituents' health, safety, normal use & enjoyment of their lands, their real property values, etc., …essentially forever. Under these circumstances, we ask ‘what is the nature and scope of a municipal councillor’s responsibilities to the constituents they represent?’ 
 
A Caledon Councillor has made the statement: "Councillors have their own set of demands placed upon them by both government decrees and public expectations.” So we need to explore both public expectations and government rules and ask: “Exactly what are the views and expectations of constituents?”
The core issue is political representation and what it means.
 
What are the "government decrees" or "government rules" to which we should refer? For example there is the Municipal Act , the Planning Act, and the Provincial Policy Statement (PPS), which set out roles, processes and policy guidelines, but what sections of these Acts should we specifically reference? We presume these Acts are not tight straightjackets but rather allow for discretion and flexibility. Ontario has both a varied landscape and different communities, all of which have unique needs.  For example, Caledon has Official Plan Amendment 161 (OPA161) containing Aggregate Policies which adhere to the Provincial Policy Statement (PPS2005) but which are unique in Ontario due to Caledon's proximity to major markets while possessing very large quantities of sand, gravel, bedrock & shale deposits within its boundaries.
 
OPA 161 was established using Ontario Geological Survey mapping data with a very coarse scale of 1:50,000, which is a suitable scale for most municipal land use plans for purposes of reconnaissance. The OPA implicitly recognizes the reconnaissance nature of aggregate area mapping and also natural features identification by requiring each application for strip mining to go through a far more detailed set of studies to "prove up" both the resource and all other changes and impacts to the landscape and community associated with a strip mine.
A careful reading of OPA161 reveals that the inclusion of lands inside a designated Resource or Reserve area does not mean an automatic approval for strip mining. It merely suggests that those designated areas should be “protected” from developments that would preclude strip mining. It does NOT mandate that mining must occur. Endangered species, cultural heritage, ground water, community health and safety concerns, economic impacts, etc. may all impose significant limitations for a new strip mine. The ‘SOCIAL IMPACTS’ must be identified and addressed to the satisfaction of those most affected.
These points are important for understanding the appropriate roles for political representatives. Caledon’s elected officials frequently claim they do not possess "the capacity to act," on decisions that directly affect the Caledon residents who elected them. "Our hands are tied" by government rules, is often the claim by council members.
 
So we must consider a few essential aspects of political representation at the municipal level. There are 2 distinct types of representation:
1)  Trustee Representation:
The notion of trustee representation generally means to "speak for," "act for" and perhaps even "stand for" Caledon residents and landowners in the formal political arenas where policies are adopted and resources are allocated. Such a trustee role is appropriate for routine municipal actions such as road paving contracts, maintaining public buildings and parklands, etc. which entail the basic oversight of fiscal prudence, tendering, liability control, staff training and so on. In short, nothing unusual that would dramatically change things for residents.
 
2) Delegate Representation:
A different type of representation – Delegate Representation - is required for new landfill policies, bylaw enactment and enforcement, land use planning and zoning, or the protection of wetlands, for example. In addition, Delegate Representation is required for dramatic land use changes such as commercial, industrial, recreation, and strip mines, which have the potential to negatively affect other existing ‘sensitive’ land uses such as farms or residential areas. These types of decisions require a form of delegate representation.
In these non-routine situations representation should be in the form of a delegation where the interests and preferences of Caledon residents are sought out and brought forward into the decision making process. Caledon residents have a legitimate expectation that their councillors will adopt, and pro-actively facilitate a delegate representation role for major land use changes affecting their properties, air quality, aquifers, and personal health & safety.
 
In the process, there are problems and/or pitfalls that can arise:
· "Closed Mind"
Buried in administrative law is the notion of a "closed mind" wherein a decision-maker, whether a councillor or administrator, clearly demonstrates a bias against an application or person to the extent that the applicant or person stands no reasonable chance of a fair hearing and decision. It may be that Town legal staff has educated Council members about the "closed mind" problem and that they must not be seen to make comments on some matter that would demonstrate a preference for a particular outcome [closed mind] prior to a Council decision. 
This is a paradox for delegate representation where constituent's legitimate expectation is for their council members to seek out and bring forward their needs, interests and perspective. This is particularly essential because staff, many of whom may live out of town, are not commonly or readily accessible to constituents and will not even begin to know about the impacts on residents and their landscape. 
Formal Public Information Meetings required under the Planning Act are limited in their usefulness to articulate what Caledon residents know & care about. They are generally poorly promoted and attended.  . It is also not uncommon for the minutes published subsequent to such meetings to bear only a vague resemblance to what was actually said. Unless a speaker at such a meeting is unusually diligent they will remain unaware that their verbal submissions have not been accurately transcribed and published, and thus not properly considered by staff and council. Also, Delegations to Council are actively discouraged
Administrative law is barely covered in the Municipal Act and Planning Act and exists as part of the British common law system, so even the most scrupulously diligent citizen has little more than trust to rely upon. 
 
· Fairness
Given the legitimate expectation of a delegate representation and the "closed mind" problem there is a lot of room for discretion on the part of councillors. This puts a heavy burden of trust on councillors to ensure that residents are treated fairly during any application process, that their views are carefully sought out and properly considered by planners, that all relevant information is made available conveniently, accurately and in reasonable time, and that residents clearly understand the decision making process.
This is what Caledon constituents legitimately expect, but are too often not getting.
Proponents of major land use change applications have a huge advantage. They avail of highly paid professional consultations and, in most cases, years of preparation, while residents are busy with their lives and normally have no experience with the relevant legislation and procedures.
 
Delegate representatives have the capability, and, we might add, solemn responsibility to make very clear statements concerning inadequate information, to correct poor process, and to also hold, on their own initiative, community meetings with residents, without demonstrating a closed mind. This is important for new strip mine applications and also strip mine site plan amendments which are complex applications altering the lands and waters forever.
 
The problem in Caledon at present is that Council often thinks it is in a trustee role for all such decisions. 
This viewpoint appears to have been at work, with little meaningful public consultation, regarding recent expenditure decisions on the Palgrave Equestrian Park & Pan Am Games, consideration of Brampton Brick's construction fill proposal, Brock Aggregates’ major site plan amendment, the Canadian Tire distribution center proposal, and is also perceived by residents engaged in the Blueland and now Olympia pit applications. 
It appears to be deliberate avoidance of the delegate representation role expected by residents. Council's and staff's attitude may also be associated with notions that residents are people to be administered as opposed to citizens with fundamental rights.
 
So what are the "government rules" referred to by the Councillor?
 
Ontario Municipal Act: Role of council
224.  It is the role of council,
(a) to represent the public and to consider the well-being and interests of the municipality;
(b) to develop and evaluate the policies and programs of the municipality;
(c) to determine which services the municipality provides;
(d) to ensure that administrative policies, practices and procedures and controllership policies, practices and procedures are in place to implement the decisions of council;
(d.1) to ensure the accountability and transparency of the operations of the municipality, including the activities of the senior management of the municipality;
(e) to maintain the financial integrity of the municipality; and
(f) to carry out the duties of council under this or any other Act. 2001, c. 25, s. 224; 2006, c. 32, Sched. A, s. 99.
 
We assert that an accurate interpretation of the Role of Council rules is that clause 224(a) is the PRIMARY role and is clearly and essentially a delegate representation role, while the remainder is generally that of trustee (although a wise councillor will seek to effectively represent their constituents by seeking broad input in those circumstances also).
We put these thoughts forward in the hope that we all can examine the expectations we have of ourselves and each other, and decide to do better.
