STATE OF TEXAS


 

COUNTY OF COLLIN

DECLARATION OF COVENANTS, EASEMENTS AND RESTRICTIONS AFFECTING LAND
Prepared by and Return to:





   6100 Eldorado Parkway
Atlas Real Estate & Investment Strategies
McKinney, Texas 75070


THIS AGREEMENT is made as of the _____ day of ______________, 20, by and among ATLAS MCKINNEY, LLC, a Texas limited liability company ("Owner").

W I T N E S S E T H:

WHEREAS, Atlas McKinney, LLC is the owner of Outparcel #1 as shown on the plan attached hereto as Exhibit A‑1 hereof;


WHEREAS, Atlas McKinney, LLC desires that the Developer Tract/Outparcel be developed in conjunction with each other pursuant to a general plan of improvement to form a commercial Building (sometimes hereinafter referred to as the “Shopping Center”), and further desire that the Shopping Center be subject to the easements and the covenants, conditions and restrictions hereinafter set forth;


NOW, THEREFORE, for and in consideration of the premises, easements, covenants, conditions, restrictions, and encumbrances contained herein, the sufficiency of which is hereby acknowledged, Atlas McKinney, LLC does hereby agree as follows:

HEREAS, the Declarant intends to develop the Entire Premises as shown on the site plan attached hereto as Exhibit A (hereinafter referred to as the “Site Plan”); 


WHEREAS, it is necessary and desirable in the operation of the future development of each Parcel to provide for certain reciprocal rights, restrictions and easements as set forth in this Declaration of Rights, Restrictions and Easements (the “Declaration”).


NOW, THEREFORE, for and in consideration of the mutual covenants existing or hereafter to exist between Declarant and future owners (individually or collectively as the context requires, “Owner”), or mortgagees, their successors in title or assigns, of any portion of the Entire Premises, Declarant hereby imposes and places the following restrictions and easements upon the Entire Premises:

1. Establishment of Easements.

(a) Reciprocal Ingress and Egress Easements.  Declarant does hereby declare, create and establish for the benefit of each Parcel, reciprocal, non-exclusive easements (“Ingress and Egress Easements”) in perpetuity for pedestrian and vehicular access, ingress and egress over and across all parking areas, driveways, roadways, entrances, exits, sidewalks and walkways, as such may exist from time to time located upon the Entire Premises (“Common Access Facilities”).  The Common Access Facilities shall include without limitation, access for tenants, invitees, employees and licensees of each Owner and tenants of the Parcels on, over, upon and across the Common Access Facilities.  The Ingress and Egress Easements include the right to enter upon said easements to construct, install, maintain, repair and replace the curb cuts and related driveway facilities and walkways, as approved by the Owners is their reasonable discretion, subject to the terms and conditions of this Declaration.
(b) Utility Easements.  Declarant does hereby declare, create and establish for the benefit of the each Parcel, reciprocal non-exclusive easements in perpetuity for the construction, utilization and maintenance of water, sewer, gas, telephone, electric and all other utilities over, under and across the Entire Premises, provided, however, that such utilities shall not be located or installed without first obtaining the approval of the Owner upon whose Parcel they are to be placed, which approval shall not be unreasonably withheld.  Any installation shall be at the sole cost and expense of the installing party and in a manner consistent with a modern, first-class development and shall be undertaken in a manner not to interfere with the use of the burdened property.  
2. Barriers.  Except as hereinafter provided, no barriers, fences or other obstructions shall be erected so as to impede or interfere in any way with the free flow of vehicular and pedestrian traffic across all Common Access Facilities, or in any manner restrict or interfere with the full and complete use and enjoyment of the rights and easements granted herein.  Notwithstanding the foregoing, each Owner may close or block traffic on its Parcel for the time necessary to prevent loss of ownership rights as the result of adverse possession, and may temporarily fence off portions of its Parcel as reasonably required for repair, construction and reconstruction of improvements on its Parcel.

3. Use Restrictions.  

(a) Restriction on Use of the Entire Premises.   In no event shall the Entire Premises, or any portion thereof, be used, owned, operated, sold, leased, or developed in any way in violation of the use restrictions set forth on Exhibit B attached hereto and made a part hereof (the “Use Restrictions”).
4. Buildings.
(a) Design and Construction.  The Buildings constructed on the Shopping Center shall be designed so that the exterior elevation of each shall be architecturally and aesthetically compatible and so that building wall footings shall not encroach from one Tract or Outparcel onto another.  The design and construction shall be of high quality.  No improvements shall be constructed, erected or expanded or altered on the Outparcels until the plans for the same (including site layout, exterior building materials and colors and parking) have been approved in writing by Owner.  No building constructed on the Outparcel shall exceed 25' (including all mechanical improvements and architectural embellishments) in height, as measured from the mean finished elevation of the parking area of the Shopping Center.  No building in the Shopping Center shall have a metal exterior.  

(b) Location/Size.  No building shall be constructed on the Shopping Center (as either immediate development or future expansion) except within the Building Areas.  Any buildings located on the Outparcel shall not exceed twenty-five thousand (25,000) square feet in size provided it meets all applicable local governing ordinances and requirements, and all conditions of this ECR.  Any rooftop equipment constructed on the buildings located on the Outparcel shall be screened so as not to be visible from the mean finished elevation of the parking area.

(c) Fire Protection.  Any building constructed in the Shopping Center shall be constructed and operated in such a manner which will preserve the sprinklered rate on the other buildings in the Shopping Center.  No specific height, metal exterior, or other restrictions herein shall prohibit the construction and operation of an above-ground water storage tank or tower to the extent required to maintain proper water pressure for fire protection and health and safety purposes, provided the location of such water storage tank or tower shall be agreed upon by the parties, or as required by local code or regulation,  and such water storage tank or tower shall be constructed in accordance with all applicable codes and regulations.
5. Rights of Successors.  The easements, restrictions, benefits and obligations hereunder shall create mutual benefits and servitudes running with the land.  This Agreement shall bind and inure to the benefit of the parties hereto, their respective heirs, representatives, lessees, successors and assigns.  The singular number includes the plural and the masculine gender includes the feminine and neuter.

6. Duration.  Unless otherwise canceled or terminated, all of the easements granted in this Agreement shall continue in perpetuity and all other rights and obligations hereof shall automatically terminate and be of no further force and effect after ninety-nine (99) years from the date hereof.

7. Entire Agreement.  This Agreement constitutes the entire agreement between the parties hereto.  The parties do not rely upon any statement, promise or representation not herein expressed, and this Agreement once executed and delivered shall not be modified or altered in any respect except by a writing executed and delivered in the same manner as required by this document.

8. Obligations of the Owner.  Atlas McKinney, LLC hereby agrees that so long as a lease of all or a portion of the Tract is in effect, it will satisfy the obligations of the owner of the Tract hereunder.

9. Counterparts.  This Agreement may be executed in one or more counterparts each of which in the aggregate shall constitute one and the same instrument.

10. Subdivision of Developer Tract and Outparcels.  Notwithstanding anything to the contrary contained in this Agreement, Owner shall not be entitled to subdivide its property consisting of Outparcel #1.


IN WITNESS WHEREOF, the parties have executed this Agreement the day and year first written above.


ATLAS REAL ESTATE & INVESTMENT sTRATEGIES 







 a Texas limited partnership







By:  ATLAS MCKINNEY, LLC



a Texas limited liability company and 

general partner








By:






State of TEXAS
County of COLLIN
I, _________________________________, a Notary Public of the County and State aforesaid, certify that either being personally known to me or proven by satisfactory evidence (said evidence being  



), personally appeared before me this day and acknowledged that she is President of Atlas McKinney, LLC, a Texas limited liability company, a general partner of Atlas Real Estate & Investment Strategies, a Texas limited partnership, and that she as President, being authorized to do so, voluntarily executed the foregoing on behalf of the company for the purposes stated therein.

WITNESS my hand and official stamp or seal, this _______ day of                                   , 20.

Notary Public

Printed Name:


My Commission Expires: 

______________________________

(S E A L)
EXHIBIT A-1 TO ECR
(Site plan)

EXHIBIT B
(Use Restrictions)
None of the Parcels, nor any portion thereof shall be used, subleased, or assigned or otherwise permitted to be owned, controlled, leased, used or occupied as any of the following:

a.
laundry or dry cleaning establishment, provided, the foregoing restriction shall not include an establishment for dry cleaning drop-off and pick-up only, with no cleaning services being performed at the subject property; 

b.
off-track betting establishment;

c.
a pool or billiard hall (unless operated as part of a large scale family recreation or entertainment facility); 

d.
a business selling alcoholic beverages for on-premises consumption except for a restaurant with sit down table service as its primary operation in which the sale of alcoholic beverages does not exceed 50% of its gross sales;
e.
adult bookstore or any form of adult entertainment;

f.
bingo parlor;

g.
a school, academy or learning center having more than twenty students at any one time;

h.
a video game parlor or amusement arcade;

i.
a business which would emit or produce noxious fumes or gases or loud noises;

j.
an assembly or manufacturing operation;

k.
an establishment selling or exhibiting pornographic materials;

l.
a nightclub, discotheque or dance hall;

m.
a lot for the sale of used automobiles;

n.
the sale of mobile homes;

o.
a facility dispensing gasoline or fuel from pumps;

p.
a mortuary or funeral home; 

q.
a church or other place of worship; 

r.
or a variety, general, or “dollar” store
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